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harmony with the Kentucky decisions and, if the money was paid by mis- 
take of fact, it is unquestionably correct ; but the doctrine announced that 
money paid by mistake of law can be recovered is contrary to the great 
weight of authority. 



Statute of Frauds — Part Performance — Personal Services. — Fred 
et al. v. Asbury et al., 152 S. W., 155. — Held, that personal services of a 
character not easily admitting of pecuniary compensation rendered under 
an oral contract as the consideration for land, may be a sufficient act of 
part performance to take the contract out of the Statute of Frauds. 

The doctrine of part performance is recognized only in Courts of Equity, 
and not in Courts of Law. Chicago Attach. Co. v. Davis Sewing Machine- 
Co., 142 111., 171. In a few jurisdictions, even in equity, this principle is 
not accepted. Patton v. McLure, Mart. & Y., 333; Goodloe v. Goodloe, 
116 Tenn., 252; Paler son v. Yeaton, 47 Me., 308. While the general doc- 
trine is well established, the difficulty is to say what acts will be sufficient 
part performance to take the case out of the statute. Cramer v. Mooney, 
59 N. J. Eq., 164. Nothing is to be considered a part performance which 
does not put the party performing in a situation which will be a frauc on 
him unless the agreement is performed. Jones v. Patrick, 140 Fed., 403. 
Nor can the plaintiff rely on any part performance done by the defendant. 
Luckett v. Williamson, 37 Mo., 388. In case of parol contracts for the 
sale or conveyance of land, going into possession under the contract and 
making improvements is sufficient; Logue v. Langan, 151 Fed., 455; White 
v. White, 231 111., 298 ; Harrell v. Lonnabend, 191 Mass., 310 ; but the im- 
provements must be permanent in character. Baker v. Allison, 186 111., 613. 
In New York possession under the contract is enough. Dunckel v. Dunckel, 
141 N. Y., 427. Such possession must be notorious, exclusive, continuous 
and in pursuance of the contract. Baldwin v. Baldwin, 73 Kan., 39. Some 
cases hold that the payment of a considerable part of the purchase price is. 
enough. Main v. Twelbonrn, 4 Ves., 720. But the weight of authority is 
that the mere payment of even all the purchase money is not enough ;. 
Koenig v. Dohm, 2R9 111., 468 ; Glass v. Hulbert, 102 Mass., 21 ; Shipman v. 
Shipman, 65 N. J. Eq., 556; unless the vendee cannot be restored to his 
original position by repayment. Gerber v. Upton, 123 Mich., 605. This is. 
because the payment of money can be ascribed to many other causes than 
the contract, and the legal remedy is generally adequate. Andrew v. Bab- 
cock, 63 Conn., 109. But payment of the purchase price and possession 
taken under the contract is enough. Hill v. Den., 121 Cal., 42. The 
making of a will in pursuance of a parol contract is also sufficient. Tur- 
nipseed v. Sirrine, 57 S. C, 559. The rendering of services of a personal 
or peculiar nature under a parol contract is sufficient; Pike v. Pike, 121 
Mich., 170; Lynn v. Hockaday, 162 Mo., Ill ; White v. Poole, 74 N. H., 71 ; 
but they must not be capable of being measured by pecuniary standards. 
Rhodes v. Rhodes, 3 Sand. Ch., 279. If their value can be found with 
reasonable accuracy, and the plaintiff put in statu quo by the recovery of 
damages, specific performance will not be granted. Cooper v. Colson, 66 
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N. J. Eq., 328; Russell v. Briggs, 165 N. Y., 500; Den v. Ackerman, 182 
Pa. St., 591. But where it is evident from the agreement that the parties 
themselves did not intend to measure the services by any pecuniary stand- 
ard, as in the principal case, and legal damages will not compensate for 
the work done, it seems that equity, to prevent the perpetration of fraud 
ought to decree specific performance, especially when, as here, the whole 
course of life or life work of the plaintiff has been changed in carrying 
out his end of the bargain. 



Water Companies — Contracts for Fire Protection — Breach — Action 
by Taxpayer. — German Alliance Insurance Co. v. Home Water Supply 
Co., 33 Sup. Ct., 32. — Held, that a contract by a city with a water com- 
pany for a water supply will not sustain an action against the water com- 
pany for a breach of its contractual obligations to furnish water for fire 
protection, brought by a taxpayer whose property was destroyed by fire 
as the result of such breach, the contract not appearing to have been made 
for the benefit of taxpayers. 

In twenty-four jurisdictions in the United States, and in England, the 
doctrine of the principal case is upheld, but the Courts of Florida, Ken- 
tucky, and North Carolina have persistently maintained one directly con- 
trary. Various reasons are given in support of the majority view. In 
some decisions, it is said that the city had no power to make a contract for 
the benefit of its citizens, Mott v. Water Co., 48 Kan., 12; but it is the 
general rule that a municipal corporation has the power, unless restricted 
by statute or charter, to enter into any contract and incur any debt neces- 
sary to enable it to carry out the particular powers expressly or impliedly 
conferred upon it. Webb City & Carterville W. Co. v. Webb City, 78 .Mo. 
App., 422; E. St. Louis v. Gas Co., 98 111., 415. And so it has the power to 
enter into contracts with private individuals or corporations for supplying 
water for the municipality and its inhabitants. Webb City & C. v. Webb 
City, supra; Ancrum v. Camden W. Co., 82 S. C, 284. Other decisions 
hold that there is no privity of contract between the water company and 
the taxpayer; Love joy v. Bessemer W. Co., 146 Ala., 374; still others hold 
that the contract was not made for the benefit of the taxpayer, and, in one 
instance, notwithstanding a specific provision therein to the contrary. Mott 
v. Water Co., supra. But the greater number of decisions are based on 
the doctrine that a beneficiary cannot sue unless he is one to whom the 
promisee owes some legal or equitable duty. Mott v. Water Co., supra; 
Howsmon v. Trenton W. Co., 119 Mo., 304. Privity therein is not gener- 
ally requisite for maintaining an action for breach of a contract, for in 
twenty-five States, including Georgia, Illinois, Indiana, Kansas, Missouri, 
Nebraska, New York, Ohio, South Carolina, and Wisconsin, where the 
doctrine of the principle case is consistently followed, a sole or donee 
beneficiary of a contract is allowed to maintain an action for breach there- 
of. W aid's Pollock on Contracts, Williston's 3d Ed., p. 249. Followed 
to its logical conclusion the doctrine of the majority makes the breach of 
a contract of this nature damnum absque injuria, for the city has no pe- 



